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We are delighted to introduce our new team members, our revamped website and a range 
of new services.  Along with information about all of these, we enclose our guide to the 
much-awaited BSkyB v EDS judgment.

We are also delighted that Rory has been named (again) as a “Leading Individual” in 
technology and outsourcing and that others have been kind enough to say:

Å “Speed and practicality … separate Coffey Graham from the pack”
Å “Rory is perhaps one of the finest IT and Outsourcing lawyers one can find in Europe”
Å “The commercial understanding and technical knowledge Rob provided really 
contributed to a successful settlement”

Please enjoy the newsletter, explore our website, then let us know what you think.  We’d 
be delighted to hear from you.
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1-6 Yarmouth Place, Mayfair, London W1J 7BU.  All members of the Firm are solicitors. Regulated by the Solicitors 

Regulation Authority

© Coffey Graham 2010



BSkyB v EDS* Structure & Timeline

BSkyB UKBritish Sky Broadcasting
Limited EDSCUS

Electronic Data Systems 
Corporation (now Electronic 
Data Systems LLC –part of HP)

SSSLUKSky Subscribers
Services Limited EDSLUK

Electronic Data Systems 
Limited (now HP Enterprise 
Services UK Limited)

Selection Process ςMarch to July 2000, 
inc ITT and EDS Response

Owns 
(thru’ group) Is ultimate parent of

{ȅǎǘŜƳǎ LƴǘŜƎǊŀǘƛƻƴ όάtǊƛƳŜέύ
Contract ς30 November 2000

Sky claims fraudulent misreps

[ŜǘǘŜǊ ƻŦ !ƎǊŜŜƳŜƴǘ όά[ƻ!έύ ŀƳŜƴŘƛƴƎ
Prime Contract ς16 July 2001

Sky claims negligent misrep 
(judge finds that settlement  wording 

does not cover misrep claims)

aŜƳƻǊŀƴŘǳƳ ƻŦ  ¦ƴŘŜǊǎǘŀƴŘƛƴƎ όάaƻ¦έύ
ς26 March 2002

{ƛƎƴŜŘ άǿƛǘƘƻǳǘ ǇǊŜƧǳŘƛŎŜέ ŀƴŘ 
άǎǳōƧŜŎǘ ǘƻ ŎƻƴǘǊŀŎǘέ
(judge finds is not binding)

“Sky” “EDS”

EDS Response to ITT contains reps about 
resources, cost, timescale, technology and 
methodology; EDS preferred to other bidders

[ŜǘǘŜǊ ƻŦ LƴǘŜƴǘ όά[ƻLέύ ς9 August 2000

Costs increase: Sky drops new centre 
{ƪȅ ŎƻƴŎŜǊƴŜŘ ŀōƻǳǘ 95{Ω ǘƛƳŜ ŜǎǘƛƳŀǘŜǎΥ 95{ 
commits to new go-live of JULY /AUG 01

Baseline budget: £47,637,000
Milestone of partial go  live: 31 JULY 2001

95{Ω ŘŜƭŀȅǎΤ ΨtƘŀǎŜ мΩ ƭŀǘŜ ςparties negotiate  

Sky takes over SI role from EDS; Phase 2 broken 
into 5 increments, 2.1 ς2.5.  Stated to be in 
άŦǳƭƭ ŀƴŘ Ŧƛƴŀƭ ǎŜǘǘƭŜƳŜƴǘέ ƻŦ ŀƴȅ {ƪȅ ŎƭŀƛƳǎ

EDS  misses milestones; poor performance; 
EDS reps that can meet new targets

2.3 reduced; 2.4 & 2.5 abandoned 2002-6: 2.1, 2.2 & reduced 2.3 go live

“Sky CRM Project” announced to City on 9 
Feb 2000, budget of £50m to upgrade 

customer contact centres and system; to 
be operational early 2001

JUDGMENT 21 JANUARY 2010

Allows work to start; new centre to be live, and 2 
existing ones refurbished, by APRIL 2001

2004-10:  SKY SUES EDS

Å5 July: Joe Galloway sends e-mail from personal Yahoo! 
account
Å12 July: Joe Galloway’s faked pricing e-mail

Å12 October: Joe Galloway presents new 
timetable and says if Sky does not accept, he 
will “kick the f**k out of you.”

EDS commits to new milestones and revised 
ǎŎƻǇŜΦ  tǊƻƧŜŎǘ ƴƻǿ Ƙŀǎ άtƘŀǎŜǎέ м ϧ нΦ  
{ŜǘǘƭŜǎ ŀƭƭ ŎƭŀƛƳǎ ǊŜ ΨōǊŜŀŎƘŜǎ ƻŦ tǊƛƳŜΩ  

* [2010] EWHC 86 (TCC)
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BSkyB v EDS: What Does It All Mean?
Overview
Few cases can have caused as much concern over as much time as BSkyB v 
EDS: in the 18 months between the trial and judgment, IT service providers 
were predicting that it would force them into sweeping changes in their 
business practices and leave them exposed to potentially unlimited claims.  
The truth is more prosaic: if you follow simple, logical best practice, then 
the case should make little difference to either buyers or providers of 
technology services.

The diagram above summarises the parties and documents involved, and 
the timeline of the case.  Cutting through the complexity of it:

o Sky wanted a new customer relationship management (CRM) system, to 
save it money, make it more efficient and protect its market-leading 
position.

o EDS over-promised and under-delivered, so that Sky had to abandon 
some parts of the project and take others back in-house.  Sky ended up 
with a much poorer system than it thought it had contracted for.

o Sky had  lost far more than the financial cap in the contracts would allow 
it to recover, and had suffered business losses which were excluded.  It 
had to find an argument to get round the limitation provisions in the 
Prime Contract between SSSL and EDSL, so:

ÅSky claimed that EDS had deliberately deceived it over the timescales 
and costs of the project, and that had led to Sky choosing EDS over 
other service providers and continuing with EDS when problems arose 
–the deceits amounted to fraudulent misrepresentations, the 
consequences of which could not be limited or excluded.

ÅSky also claimed that both the UK and US elements of EDS owed duties 
to both BSkyB and SSSL –the terms of the Prime Contract (and its 
limitations, exclusions and entire agreement provisions) between SSSL 
and EDSL were therefore not the whole story.

o The industry’s  fears therefore were that this case could:

ÅLead to huge uncertainty about whether liability and “entire 
agreement” clauses were worth the paper they were written on.

ÅLead to users and providers trawling through pre-contract statements 
and negotiation documents to find ways round the contract to their 
own ends.

ÅMake it dangerous for groups of companies, or consortia, to bid 
because all the members could be exposed if something went wrong, 
even if they had contracted through a prime contractor.

Fraud
The judge found that EDS had made fraudulent mis-statements in order to 
induce Sky to enter into the LoI and Prime Contracts, so did award 
considerably higher damages than the cap in the contracts.  This does NOT 
change the law –but it is a wake-up call to service providers to educate and 
monitor their sales teams properly.

Our observations are:

o EDS’s position on the honesty or otherwise of the representations made 
by the MD of its CRM division, Joe Galloway, was  fatally flawed by his 
proven dishonesty.  Although lying about one thing does not establish 
that someone necessarily lies about everything, Mr Galloway’s behaviour 
was such that the judge had no problem in deciding that his evidence had 
to be treated with scepticism unless it could be backed up.  Amongst 
other things:

ÅHe lied about his degree qualifications (one of the Sky barristers was 
able to obtain a degree for his dog from the same “university”).

ÅHe tried to cover up a pricing mistake by creating a false e-mail audit 
trail.

ÅHe perjured himself in court.

ÅHe clearly acted as a bully and something of a dictator within the 
organisation and was able to force his own views through –and was 
happy to swear at his customer when trying to win a point!  Internal e-
mails from EDS suggested that colleagues were worried about what he 
was committing the company to, but were more concerned to cover 
their own backs than to do anything about it.

o Interestingly, Joe Galloway sent a number of business-related e-mails 
from his personal Yahoo! account, rather than his EDS one, because it 
was apparently very difficult to log into the EDS system remotely.  Sky 
claimed this showed he was trying to conceal the e-mails from his own 
company: the judge took the common-sense view that he was simply 
doing what many people do when working off-site with a corporate e-
mail system which is too complex to use –he went round it.

Other points to note

o The judge did NOT impose a duty of care on EDSC in 
favour of the Sky parties because it was clear that the 
parties, in deciding ultimately to structure the deal 
contractually between SSSL and EDSL, had not intended 
there to be other liabilities –especially where imposing 
such a duty would allow one party (Sky) to get round the 
agreed limits of liability in the contract.

oThe judge gave short shrift to Sky’s attempts to derive 
additional representations from communications that 
were plainly not intended to have legal consequences: as 
he put it, “to  pick individual letters and presentation 
slides ...to construct representations...”

For lawyers:
See in particular the following paragraphs of the judgment:
Å304-357: summary of law of deceit and misrepresentation, 

and on the interplay between contract and tort.
Å358-418: reminders about drafting entire agreement clauses.
Å425-437: reminders about implying terms and construing 

contractual terms.
Å1381-1432: analysis of causation.

Lessons for service providers :
ÅDON’T EMPLOY LIARS! Check your employees’ CVs 
accord with reality
ÅDON’T let senior staff become isolated so that no-one 
can challenge them 

Lesson for all: don’t let an obsession with security 
make your systems so difficult to access that 
people use insecure and un-audited alternatives!

This should reassure providers where there are multiple 
parties/sub-contractors etc: where there is a clear 
contractual relationship, eg between the customer and 
prime contractor, the courts will NOT readily impose 
separate liability in tort on the sub-contractors

These fears were largely unrealised in the detailed, 
well-argued judgment, but there are still important 
points to note from the case

This case should give some comfort that the courts will 
not stray too far from the terms of the contract itself –
absent fraud or the need to imply terms or clarify 
ambiguities (see also our note on Persimmon Homes). 
BUT the parties must still make sure the contracts:
Åclearly and unambiguously set out the parties’ rights 
and obligations
Åaddress head-on the positions of multiple users and/or 
providers
Åare not left in limbo with Memoranda of Understanding 
etc being allowed to remain in place too long 

© Coffey Graham LLP 2010. This newsletter is prepared for clients and contacts of the firm and does not represent legal advice on any specific matter.



What’s new...
New Website
We have revamped and re-launched our 
website at:

www.coffeygraham.com

We have added:

ÅPodcasts,  including a series on De-
mystifying IT  Contractsand help on 
Renegotiating Technology Deals.  These 
are accompanied by slides and are also 
available via iTunes.

ÅPublications, including Structuring 
Outsourcing Dealsand an introduction to 
MVNOs.  We attach our new note on the 
BSkyB v EDS case.

New People
We are delighted to welcome Grant Powell
and Anna McConnell to the firm, as 
Consultants.

Grant worked with Rory at Bird & 
Bird, where he was a senior partner 
in the technology practice.  Grant 
specialises in big-ticket transactions, 
especially where there is a corporate 
finance element.  He has worked 
extensively in the Middle East.

Anna is a dispute resolution 
lawyer, with a strong emphasis on 
cross-border litigation.  She has 
particular experience of disputes 
involving the US, Russia, the CIS 

and France.

New Alliance
We have joined forces with North Star Law 
LLP, a new law firm comprising three very 
experienced lawyers:
Å Jeff McGeachie, formerly a corporate 
and technology partner at Bird & Bird and 
who has worked with both Rory and Grant 
before.
ÅBenedikte Malling Bech, who principally 
advises non-domiciled entrepreneurs and 
others in the UK, particularly from the 
Nordic countries.  
Å Jonathan Jones, a corporate lawyer 
with huge private company experience 
and who also advises sports clubs and 
competitors.

New Services
Outsourcing Health Check

We do: Review of existing technology 
services contract and schedules

You get: A clear and succinct report on 
key areas of concern (eg risk 

sharing, flexibility, exit)

90 minute consultation with 
Rory or Grant on the report

All for a fixed fee, which can be credited 
against future fees on the same deal.

Training and coaching 

For lawyers and those who deal with legal 
matters, either one-on-one or group 
workshops, including:
ÅPractice building and marketing.
ÅTechnology contract masterclass.
Å Successful negotiation.

Virtual In-house Counsel

For an agreed retainer, we act as the 
general counsel for companies who either 
do not have someone in this role or who 
are based overseas but need someone to 
oversee legal work on a UK or European 
basis.  We know the ins and outs of the 
legal profession, so can efficiently manage 
your internal and external legal providers.

For more information, see our website or 
contact: 

rory.graham@coffeygraham.com
robert.coffey@coffeygraham.com
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