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BSkyB v EDS: What Does It All Mean?

Overview

Few cases can have caused as much concern over as much time as BSkyB v
EDS: in the 18 months between the trial and judgment, IT service providers
were predicting that it would force them into sweeping changes in their
business practices and leave them exposed to potentially unlimited claims.
The truth is more prosaic: if you follow simple, logical best practice, then
the case should make little difference to either buyers or providers of
technology services.

The diagram above summarises the parties and documents involved, and
the timeline of the case. Cutting through the complexity of it:

0 Sky wanted a new customer relationship management (CRM)system, to
save it money, make it more efficient and protect its market-leading
position.

0 EDS over-promised and under-delivered, so that Sky had to abandon
some parts of the project and take others back in-house. Sky ended up
with a much poorer system than it thought it had contracted for.

0 Sky had lost far more than the financial cap in the contracts would allow
it to recover, and had suffered business losses which were excluded. It
had to find an argument to get round the limitation provisions in the
Prime Contract between SSSL and EDSL, so:

A Sky claimed that EDS had deliberately deceived it over the timescales
and costs of the project, and that had led to Sky choosing EDS over
other service providers and continuing with EDS when problems arose
—the deceits amounted to fraudulent misrepresentations, the
consequences of which could not be limited or excluded

A Sky also claimed that both the UK and US elements of EDS owed duties
to both BSkyB and SSSL — the terms of the Prime Contract (and its
limitations, exclusions and entire agreement provisions) between SSSL
and EDSL were therefore not the whole story.

0 The industry’s fears therefore were that this case could:

A Lead to huge uncertainty about whether liability and “entire
agreement” clauses were worth the paper they were written on

A Lead to users and providers trawling through pre-contract statements
and negotiation documents to find ways round the contract to their
own ends

A Make it dangerous for groups of companies, or consortia, to bid
because all the members could be exposed if something went wrong,
even if they had contracted through a prime contractor

These fears were largely unrealised in the detailed,

well-argued judgment, but there are still important
points to note from the case

Fraud

The judge found that EDS had made fraudulent mis-statements in order to
induce Sky to enter into the Lol and Prime Contracts, so did award
considerably higher damages than the cap in the contracts. This does NOT
change the law — but it is a wake-up call to service providers to educate and
monitor their sales teams properly.

Our observations are:

0 EDS's position on the honesty or otherwise of the representations made
by the MD of its CRM division, Joe Galloway, was fatally flawed by his
proven dishonesty. Although lying about one thing does not establish
that someone necessarily lies about everything, Mr Galloway’s behaviour
was such that the judge had no problem in deciding that his evidence had
to be treated with scepticism unless it could be backed up. Amongst
other things:

A He lied about his degree qualifications (one of the Sky barristers was
able to obtain a degree for his dog from the same “university”)

A He tried to cover up a pricing mistake by creating a false e-mail audit
trail

A He perjured himself in court

A He clearly acted as a bully and something of a dictator within the
organisation and was able to force his own views through — and was
happy to swear at his customer when trying to win a point! Internal e-
mails from EDS suggested that colleagues were worried about what he
was committing the company to, but were more concerned to cover
their own backs than to do anything about it

Lessons for service providers :
ADON’T EMPLOY LIARS! Check your employees’ CVs

accord with reality
ADON'T let senior staff become isolated so that no-one
can challenge them

o

Interestingly, Joe Galloway sent a number of business-related e-mails
from his personal Yahoo! account, rather than his EDS one, because it
was apparently very difficult to log into the EDS system remotely. Sky
claimed this showed he was trying to conceal the e-mails from his own
company: the judge took the common-sense view that he was simply
doing what many people do when working off-site with a corporate e-
mail system which is too complex to use —he went round it.

Lesson for all: don’t let an obsession with security

make your systems so difficult to access that
people use insecure and un-audited alternatives!
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Other points to note

0 The judge did NOT impose a duty of care on EDSC in
favour of the Sky parties because it was clear that the
parties, in deciding ultimately to structure the deal
contractually between SSSL and EDSL, had not intended
there to be other liabilities — especially where imposing
such a duty would allow one party (Sky) to get round the
agreed limits of liability in the contract.

This should reassure providers where there are multiple
parties/sub-contractors etc: where there is a clear

contractual relationship, eg between the customer and
prime contractor, the courts will NOT readily impose
separate liability in tort on the sub-contractors

0 The judge gave short shrift to Sky’s attempts to derive
additional representations from communications that
were plainly not intended to have legal consequences: as

he putit, “to pickindividual letters and presentation

slides ...to construct representations...”

This case should give some comfort that the courts will
not stray too far from the terms of the contract itself —
absent fraud or the need to imply terms or clarify
ambiguities (see also our note on Persimmon Homes
BUT the parties must still make sure the contracts:
Aclearly and unambiguously set out the parties’ rights

and obligations

Aaddress head-on the positions of multiple users and/or
providers

Aare not leftin limbo with Memoranda of Understanding
etc being allowed to remain in place too long

For lawyers:

See in particular the following paragraphs of the judgment:
A 304-357: summary of law of deceit and misrepresentation,
and on the interplay between contract and tort
A 358-418: reminders about drafting entire agreement clauses
A 425-437: reminders about implying terms and construing
contractual terms
A 1381-1432:analysis of causation

© Coffey Graham LLP 2010. This newsletter is prepared for clients and contacts of the firm and does not represent legal advice on any specific matter.



